f}

Before The
State Of Wisconsin
DIVISION OF HEARINGS AND APPEALS

In the Matter of a Petition for Declaratory Ruling
filed by Schlossmann’s Chrysler Jeep City, LLC
and Dodge City of Wauwatosa, Inc., Petitioners

Case No. TR-05-0056

FINAL DECISION

On November 11, 2005, Schlossmann’s Chrysler-Jeep City, LLC and Dodge City of
Wauwatosa, Inc., (the petitioners) filed a Petition for a Declaratory Ruling pursuant to Wis. Stat.
8§ 227.41 with the Division of Hearings and Appeals (Division). The petitioners propose to
relocate a Chrysler-Jeep dealership currently located at 20200 Main Street in Lannon, Wisconsin
and a Dodge dealership currently located at 11333 West Burleigh Street in Wauwatosa,
Wisconsin, to a facility under construction at 18900 West Capitol Drive in Brookfield,
Wisconsin. The petition seeks a Declaratory Ruling on the issue of whether the proposed
relocations constitute the relocations of existing dealerships for purposes of Wis. Stat. §
218.0116(7).

In response to the petition, the Division scheduled a telephone conference for December
19, 2005. The purpose of the telephone conference was to establish a procedure for addressing
the petition and schedule an evidentiary hearing. Notice of the prehearing conference was
mailed to all Dodge, Chrysler, and Jeep dealers within the areas of sales responsibility of the
petitioners. The noticed dealers were advised that if they intended to participate in this matter as
a party they should file an appearance form with the Division and participate in the prehearing
conference. Three dealers responded to the notice and appeared at the prehearing conference.
Those dealers and the petitioners have been certified as parties in this matter. During the
prehearing conference a schedule for discovery was established and a hearing date was set.

In accordance with Wis. Stat. 88 227.47 and 227.53(1)(c), the parties to this proceeding
are as follows:

Schlossman’s Chrysler Jeep City, LLC and Dodge City of Wauwatosa, Inc.,
(Schlossmann or the petitioners), by

Attorney Paul Neumeier

Beck, Chaet & Bamberger, S.C.
Two Plaza East, Suite 1085
330 East Kilbourn Avenue
Milwaukee, WI 53202
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Ewald Chrysler, Inc. and Ewald Mayfair Chrysler Jeep, Inc., (Ewald) by

Attorney Bruce O’Neill

Fox, O’Neill & Shannon, S.C.
622 North Water Street, Suite 500
Milwaukee, WI 53202

Griffin Dodge — Mitsubishi, (Griffin) by

Attorney Geoffrey R. Slomann
Griffin Automotive Group
1940 East Main Street
Waukesha, W1 53186

5 Corners Dodge, by

Roman Weninger, president
1292 Washington Avenue
Cedarburg, WI 53012

An evidentiary hearing in this matter was scheduled for February 7, 2006. On or about
December 27, 2005, counsel for Ewald submitted a letter to the Division withdrawing Ewald’s
objection to the petition. On or about January 5, 2006, Roman Weninger submitted a letter to the
Division withdrawing 5 Corners’ objection to the petition. On or about January 6, 2006, counsel
for Griffin submitted a letter to the Division withdrawing Griffin’s objection to the petition. On
January 17, 2006, the petitioners filed the affidavit of James Stein setting forth its evidence in
support of the petition. By letter dated January 27, 2006, the Administrative Law Judge directed
any of the other parties intending to present evidence in this matter in opposition to the Petition
for Declaratory Ruling to notify him by February 4, 2006. No other parties indicated an intent to
present evidence at the evidentiary hearing. In response to a request from the petitioners, the
evidentiary hearing was cancelled.

On February 21, 2006, the Administrative Law Judge issued a proposed decision based
on documents filed with the Division. On March 7, 2006, the petitioners filed a letter in support
of the Proposed Decision. No objections to the Proposed Decision were received. The Proposed
Decision of the Administrative Law Judge is hereby adopted as the Final Decision in this matter.
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Findings of Fact

1. Ernie von Shledorn (EVS) operated a Chrysler-Jeep dealership in Menominee
Falls. DaimlerChrysler terminated EVS’s Chrysler-Jeep franchise on February 11, 2003.
DaimlerChrysler subsequently awarded EVS’s franchise to Schlossmann. Schlossmann leased
facilities from J&L Auto & Towing, Inc., located at 20200 Main Street in Lannon, Wisconsin
until it completes new facilities it is constructing at 18900 West Capitol Drive in Brookfield. On
February 9, 2005, Schlossmann applied to the Wisconsin Department of Transportation
(WisDot) for a motor vehicle dealer license to operate a Chrysler-Jeep dealership at the Lannon
location. Schlossmann operates the Chrysler-Jeep dealership under the name Schlossmann’s
Chrysler/Jeep City.

2. Schlossmann also operates a Dodge dealership known as Dodge City of
Wauwatosa, Inc., (Dodge City). Dodge City is a motor vehicle dealer which is licensed by
WisDot and operates from facilities located at 11333 West Burleigh, Wauwatosa, Wisconsin.
Schlossmann also intends to relocate the Dodge City dealership to the facilities under
construction in Brookfield.

The petitioners filed the affidavit of James Stein which established the following facts
regarding Schlossmann’s operation of the Chrysler-Jeep dealership in Lannon:

3. On June 1, 2005, the State of Wisconsin Department of Transportation, Division
of Motor Vehicles issued a Motor Vehicle Dealer License for Schlossmann’s Chrysler/Jeep City
to operate a Chrysler-Jeep dealership at 20200 Main Street in Lannon, Wisconsin.

4. On December 1, 2004, the Wisconsin Department of Revenue issued a Seller’s
Permit to Schlossmann’s Chrysler/Jeep City authorizing it to sell tangible personal property and
taxable services at 20200 Main Street in Lannon, Wisconsin.

5. On June 23, 2005, the Village of Lannon issued a Used Auto Dealer License to
Schlossmann’s Chrysler/Jeep City permitting it to sell used motor vehicles at 20200 Main Street
in Lannon, Wisconsin.

6. Schlossmann Chrysler/Jeep City opened its Chrysler-Jeep dealership at 20200
Main Street in Lannon, Wisconsin, in early June 2005. The Chrysler-Jeep dealership has
operated continuously since that date.

7. Schlossmann’s Chrysler/Jeep City has regular business hours. At a minimum, the
dealership conducts business from 9:00 a.m. to 6:00 p.m., Monday through Saturday. Those
business hours are posted conspicuously adjacent to the entrance door of the dealership. The
dealership has extended hours on Mondays, Tuesdays and Thursdays. On Mondays, the
dealership is open from 9:00 a.m. until 7:00 p.m. On Tuesdays and Thursdays, the dealership is
open from 8:00 a.m. until 9:00 p.m. These business hours are generally consistent with the hours
of operation of other motor vehicle dealerships in the area.



Case No. TR-05-0056
Page 4

8. Schlossmann’s Chrysler/Jeep City has a permanent exterior sign indicating the
name of the dealership above the entrance. The lettering on this sign is at least four inches high.

9. In addition to the exterior signage described in the previous paragraph,
Schlossmann’s Chrysler/Jeep City has additional signs near the street entrance to the dealership
and adjacent to the entrance door of the dealership which include the name of the dealership, a
logo for the dealership, and logos for Jeep and Chrysler.

10.  Schlossmann’s Chrysler/Jeep City has a permanent building which includes a
business office in which the books, records, and files necessary to conduct its business are
maintained.

11. Schlossmann’s Chrysler/Jeep City has a permanent building which is used for the
repair of vehicles. The floor area of that building is approximately 40” by 30°. The interior of
that building includes a vehicle lift for repair purposes and houses mechanics tools.

12. Schlossmann’s Chrysler/Jeep City provides repair and mechanical services to
customers in the shop described in the previous paragraph. When services are needed for a
vehicle sold by Schlossmann’s Chrysler/Jeep City, a service technician from another
Schlossmann dealership travels to Schlossmann’s Chrysler/Jeep City to perform the service.

13.  Schlossmann’s Chrysler/Jeep City in Lannon includes a vehicle display lot
adjacent to the business office. All new vehicles for sale by Schlossmann’s Chrysler/Jeep City
are kept on this display lot.

14.  Since it opened, Schlossmann’s Chrysler/Jeep City has sold 28 new vehicles to
private parties. Since it opened, Schlossmann’s Chrysler/Jeep City has sold two used vehicles to
private parties. It has also sold seven used vehicles to other dealers. Since it opened,
Schlossmann’s Chrysler/Jeep City has acquired nine vehicles as trade-ins from customers. Since
it opened, Schlossmann’s Chrysler/Jeep City has sold six and acquired 24 vehicles to or from
other dealers as “dealer trades.”

15. Schlossmann’s Chrysler/Jeep City maintains the following business records at the
business office in Lannon:

a. Evidence of ownership for each new and used vehicle offered for sale at
the dealership, including titles for used vehicles, and manufacturer
statements of origin for new vehicles.

b. Vehicle condition disclosures for all used vehicles offered for sale by the
dealership.
C. Odometer disclosures for all new and used vehicles offered for sale by the

dealership.
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d. All motor vehicle purchase contracts, purchase orders and invoices
relating to vehicles sold by the dealership.

e. MV1, MV11, Wisconsin title, registration and license plate applications
forms for each purchaser of a vehicle from the dealership.

f. Records relating to the collection of sales tax, and Wisconsin title and
registration fees for all vehicles sold at the dealership.

g. A Dealer Record Book containing information about each used vehicle
sold by the dealership, including the date of acquisition, the name and
address of the person from whom the vehicle was acquired, the year, make
and VIN of the vehicle, the date of the sale of the vehicle, and the name
and address of the person to whom the vehicle was sold.

16.  Since it opened, Schlossmann’s Chrysler/Jeep City has advertised in the local
market area. Advertisements were placed for six consecutive weeks in the Sussex Sun and the
Lake Country Buyer’s Guide.

Based on the facts in Mr. Stein’s affidavit the Chrysler-Jeep dealership operated by the
petitioners in Lannon, Wisconsin is determined to be a bona fide dealership.

17. The petitioners own a parcel of land located at 18900 West Capitol Drive in
Brookfield, Wisconsin (Brookfield Property). The petitioners have begun construction of
dealership facilities upon the Brookfield Property and intend to relocate the Dodge dealership in
Wauwatosa (Wauwatosa Dealership) and the Chrysler-Jeep dealership in Lannon (Lannon
Dealership) to the Brookfield Property when construction is completed in mid- to late-2006.

18. The Brookfield Property is approximately 7.5 miles from the Wauwatosa
Dealership (verified petition).

19.  The Brookfield Property is approximately 5.2 miles from the Lannon Dealership
(verified petition).

20. The Brookfield Property is within the existing area of sales responsibility
assigned to the Wauwatosa Dealership (affidavit of Kris Dretzka).

21.  The Brookfield Property is within the existing area of sales responsibility
assigned to the Lannon Dealership (affidavit of Kris Dretzka).

22.  The Brookfield Property is not within six miles, by the closest highway route, of
the location of another enfranchised dealer of the Dodge line make (affidavit of Kris Dretzka).
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23.  The Brookfield Property is not within six miles, by the closest highway route, of
the location of another enfranchised dealer of the Chrysler-Jeep line make (affidavit of Kris
Dretzka).

Conclusion of Law

Wis. Stat. 8 218.0116(7)(a)1 allows existing motor vehicle dealers to protest the
establishment or relocation of a dealership of the same line make within the existing dealer’s
relevant market area. However, Wis. Stat. § 218.0116(7)(d)2 provides that “[t]he relocation of a
dealership . . . to a location other than a location within 2 miles of the existing location, but
within the existing area of sales responsibility assigned to that dealership . . . by the manufacturer
is not the relocation of a dealership . . ., unless the relocation site is within 6 miles, by the closest
highway route, of the location of another enfranchised dealer of the same line make and is closer
to the dealer than the existing location.” The relocation of the Lannon dealership and the
relocation of the Wauwatosa dealership to the Brookfield Property fall within this exception and
are not relocations for purposes Wis. Stat. § 218.0116(7)(a)1.

Declaratory Ruling

No existing enfranchised dealer of the Chrysler-Jeep or Dodge lines makes within the
Milwaukee or Oconomowoc market area has standing to file a complaint protesting the
relocation of Schlossmann’s Chrysler-Jeep or Dodge dealerships to the Brookfield Property
under Wis. Stat. 8§ 218.0116(7)(a)1.

Dated at Madison, Wisconsin on March 13, 2006.

STATE OF WISCONSIN

DIVISION OF HEARINGS AND APPEALS
5005 University Avenue, Suite 201

Madison, Wisconsin 53705

Telephone:  (608) 266-7709

FAX: (608) 264-9885

By:

DAVID H. SCHWARZ
ADMINISTRATOR
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NOTICE

Set out below is a list of alternative methods available to persons who may wish to obtain review
of the attached decision of the Division. This notice is provided to insure compliance with Wis.
Stat. § 227.48 and sets out the rights of any party to this proceeding to petition for rehearing and
administrative or judicial review of an adverse decision.

1. Any person aggrieved by the attached order may within twenty
(20) days after service of such order or decision file with the Division of
Hearings and Appeals a written petition for rehearing pursuant to Wis.
Stat. § 227.49. Rehearing may only be granted for those reasons set out in
Wis. Stat. 8§ 227.49(3). A petition under this section is not a prerequisite
for judicial review under Wis. Stat. 88 227.52 and 227.53.

2. Any person aggrieved by the attached decision which adversely
affects the substantial interests of such person by action or inaction,
affirmative or negative in form is entitled to judicial review by filing a
petition therefore in accordance with the provisions of Wis. Stat. 88§
227.52 and 227.53. Said petition must be filed within thirty (30) days
after service of the agency decision sought to be reviewed. If a rehearing
is requested as noted in paragraph (1) above, any party seeking judicial
review shall serve and file a petition for review within thirty (30) days
after service of the order disposing of the rehearing application or within
thirty (30) days after final disposition by operation of law. Any petition
for judicial review shall name the Division of Hearings and Appeals as the
respondent. Persons desiring to file for judicial review are advised to
closely examine all provisions of Wis. Stat. 8§ 227.52 and 227.53 to
insure strict compliance with all its requirements.
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